City of Piedmont
COUNCIL AGENDA REPORT

DATE: July 18, 2022
TO: Mayor and Council
FROM Sara Lillevand, City Administrator

SUBJECT:  Consideration of an Agreement with Disability Access Consultants (DAC) for
Americans with Disabilities Act (ADA) Self-evaluation and Transition Plan
Services and Approval of an Overall Budget for the Agreement

RECOMMENDATION

By a single motion, take the following actions with regard to the proposed agreement with
Disability Access Consultants (DAC) for Americans with Disabilities Act (ADA) Self-evaluation
and Transition Plan services:

1. Approve the proposed agreement with DAC for Americans with Disabilities Act
(ADA) Self-evaluation and Transition Plan services, based on a time and
materials basis, at an amount not to exceed $99,510.

2. Approve an overall budget for this agreement of $109,461, which includes a 10%
contingency, and authorize the City Administrator to spend up to this amount.

BACKGROUND

Public rights-of-way and facilities are required to be accessible to persons with disabilities
pursuant to the Rehabilitation Act of 1973 and Title Il of the Americans with Disabilities Act of
1990. These statutes prohibit public agencies from discriminating against persons with
disabilities by excluding them from services, programs, or activities. The City of Piedmont is
required to have an ADA Transition Plan that will:

o ldentify existing obstacles limiting accessibility

e Describe steps that are to be taken to ensure that facilities within the public right-

of-way are made accessible to all individuals
e Specify a schedule for achieving compliance
o ldentify the official who will be responsible for implementation of the plan

The ADA Transition Plan will provide recommendations for complying with accessibility
requirements as mandated by the ADA and State of California Access Codes. It will also include
a self-evaluation which will provide the the basis for prioritizing, budgeting, implementing, and
monitoring removal of barriers to ADA access. The chosen firm will use this data to develop a
written ADA Transition Plan that provides a methodical, budget-sensitive timeline for correction
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of deficiencies. Findings will be compared with the most currently adopted versions of the ADA
Accessibility Guidelines (ADAAG) and California Access Codes to determine compliance with
State and Federal accessibility standards.

On April 22, 2022, an RFP for these services was released. By the June 3, 2022 response
deadline, two proposals were received from the following firms: Disability Access Consultants
(DAC) and Bureau Veritas. Both proposals were reviewed independently by members of the
project review team, and while both firms provided solid proposals, DAC was identified as the
firm most capable of meeting the City’s needs. DAC stood out for several reasons. Beyond their
thorough proposal, the firm specializes in ADA related services and has extensive experience
performing similar ADA Self-evaluation and Transition Plans, including for the following
municipalities over the last four years:

City of San Mateo

City of Livermore

City of Redwood City

City of San Juan Capistrano
City of Fountain Valley
City of Carlsbad

Implementation of an ADA Self-evaluation and Transition Plan will also assist with facilities
repairs and upgrades, many of which cannot proceed without ADA improvements being
addressed concurrently.

FISCAL CONSIDERATIONS

The fee for DAC’s services is $99,510. While staff believe that the number of hours accounted
for in the agreement are sufficient to address the project scope, a 10% contingency has been
included in the overall budget for the agreement to account for any unforeseen circumstances.
The cost of the services outlined in this agreement will initially be paid from the Facilities
Capitol Fund.

CITY ATTORNEY REVIEW

The City Attorney has reviewed and approved as to form and legality by the City Attorney.

ATTACHMENTS
1. Agreement with DAC

By:  Daniel Gonzales, Director of Public Works
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CONTRACT

This Contract made (“Effective Date”), between the City of Piedmont,
California, a municipal corporation, 120 Vista Avenue, Piedmont, California 94611, ("City") and
Disability Access Consultants, LLC, an ("Independent Contractor).

1. City is a municipal corporation which needs certain services and software as more
specifically set forth hereafter.

2. Independent Contractor agrees to provide these services and software to the City under
the terms and conditions set forth in this Contract (“Contract”).

3. Services

Independent Contractor shall provide the services as set forth in Exhibit A attached
hereto and incorporated herein

4. Compensation
a. City will pay the Independent Contractor the time and materials sum of: $99,510
dollars for the services described in Section 3 above. City shall issue payment
within 30 days of the satisfactory completion of the services described in Section
3 above.
5. Term

This contract shall begin on the Effective Date. Unless otherwise terminated as provided
in this Contract, this Contract shall terminate two years from the Effective Date.

6. Contractual Relationship

The parties intend that an independent contractor-employer relationship will be created
by this Contract. City is interested only in the results to be achieved, and the conduct and
control of the work will lie solely with Independent Contractor. Independent Contractor
is not to be considered an agent or employee of City for any purpose, and neither
Independent Contractor nor any employees of Independent Contractor are entitled to any
of the benefits that City provides for City's employees. It is understood that City does not
agree to use Independent Contractor exclusively. It is further understood that
Independent Contractor is free to contract for similar services to be performed for other
cities, persons or entities during the term of the Contract. Independent Contractor shall
be fully responsible for all income, social security or other taxes or deductions, including
but not limited to worker's compensation and unemployment deductions, relating to the
services it performs for City.
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Indemnity and Hold Harmless

To the fullest extent permitted by law, Independent Contractor shall defend (with legal
counsel reasonably acceptable to City), indemnify and hold harmless City and its officers,
elected officials, employees, agents, and volunteers (collectively “Indemnitees”) from
and against any and all liability, claims, loss, cost, damage, injury (including, without
limitation, injury to or death of an employee of Independent Contractor or its
subconsultants), expense and liability of every kind, nature and description (including,
without limitation, fines, penalties, incidental and consequential damages, reasonable
court costs and attorneys fees, litigation expenses and fees of expert consultants or expert
witnesses incurred in connection therewith, and costs of investigation) (“Liability”),
where the same arise out of, are a consequence of, or are in any way attributable to, in
whole or in part, the performance of this Contract by Independent Contractor or by any
individual or entity for whom Independent Contractor is legally liable, including but not
limited to, officers, agents, employees, subcontractors or consultants of Independent
Contractor.

For design professionals (as that term is defined by Civil Code § 2782.8) acting within
the scope of their professional capacity, to the fullest extent permitted by law, Consultant
shall, at its own expense, indemnify, protect, defend (by counsel reasonably satisfactory
to the City) and hold harmless any Indemnitees from and against any and all Liability,
whether actual, alleged or threatened, which arise out of, pertain to, or relate to the
negligence, recklessness, or willful misconduct of the Consultant, or as may be provided
by statute in Civil Code § 2782.8, as may be amended from time to time.

Neither termination of this Contract nor completion of the services shall release
Independent Contractor from its obligations under this Section 7, as long as the event
giving rise to the claim, loss, cost, damage, injury, expense or liability occurred prior to
the effective date of any such termination or completion, and this section shall survive the
termination of the Contract.

Insurance

The following minimum levels of insurance coverage shall be provided during the term
of this Contract. Prior to the execution of the Contract, Independent Contractor shall
provide proof of insurance required. Insurance is to be placed with insurers authorized to
conduct business in the state with a current A.M. Best’s rating of no less than A:VII,
unless otherwise acceptable to the City.

Independent Contractor shall furnish the City with original certificates and amendatory
endorsements or copies of the applicable policy language effecting coverage required by
this clause. All certificates and endorsements are to be received and approved by the City
before work commences. However, failure to obtain the required documents prior to the
work beginning shall not waive Independent Contractor’s obligation to provide them. The
City reserves the right to require complete, certified copies of all required insurance
policies, including endorsements required by these specifications, at any time.
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Coverage shall be at least as broad as:

1. Commercial General Liability (CGL): Insurance Services Office Form CG 00
01 covering CGL on an “occurrence” basis, including products and completed
operations, property damage, bodily injury and personal & advertising injury with
limits no less than $2,000,000 per occurrence. If a general aggregate limit applies,
either the general aggregate limit shall apply separately to this project/location
(1SO CG 25 03 05 09 or 25 04 05 09) or the general aggregate limit shall be twice
the required occurrence limit.

2. Automobile Liability: ISO Form Number CA 00 01 covering any auto (Code
1), or if Contractor has no owned autos, covering hired, (Code 8) and non-owned
autos (Code 9), with limit no less than $1,000,000 per accident for bodily injury
and property damage.

3. Workers’ Compensation: as required by the State of California, with Statutory
Limits.

4. Professional Liability (Errors & Omissions): As appropriate to Independent
Contractor’s services, and not less than $2,000,000 per occurrence.

The insurance policies are to contain, or be endorsed to contain, the following provisions:

The City of Piedmont, its Council Members, directors, officers, agents and employees
shall be named as additional insureds on the CGL policy with respect to liability arising
out of work or operations performed by or on behalf of Independent Contractor including
materials, parts or equipment furnished in connection with such work or operations.
General liability coverage can be provided in the form of an endorsement to the
Independent Contractor’s insurance (at least as broad as ISO Form CG 20 10 11 85 or
both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20 37 forms if later revisions
used).

For any claims related to this contract, Independent Contractor’s insurance coverage shall
be primary insurance coverage (at least as broad as 1ISO CG 20 01 04 13) with respect to
the City, its officers, officials, employees, and volunteers. Any insurance or self-
insurance maintained by the City, its officers, officials, employees, or volunteers shall be
excess of the Independent Contractor’s insurance and shall not contribute with it.

Independent Contractor hereby grants to City a waiver of any right to subrogation which
any insurer of said Independent Contractor may acquire against the City by virtue of the
payment of any loss under such insurance. Independent Contractor agrees to obtain any
endorsement that may be necessary to affect this waiver of subrogation, but this provision
applies regardless of whether or not the City has received a waiver of subrogation
endorsement from the insurer.
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Independent Contractor shall require the insurer to provide City with 30-day prior notice
of termination or material change in coverage and ten (10) days prior notice of
cancellation for non-payment.

Assignability

Independent Contractor shall not assign, delegate, or transfer any interest in this
agreement nor the performance of any Independent Contractor's obligations hereunder,
without the prior written consent of the City.

Miscellaneous

As used in this Contract, the masculine, feminine or neuter gender, and the singular or
plural number, shall each be deemed to include the others whenever the context so
indicates.

Notices

Any notices to be sent pursuant to this Contract shall be given in writing, via facsimile
and concurrently by prepaid U.S. certified or registered postage addressed to City at 120
Vista Avenue, Piedmont, California 94611, and to Independent Contractor at 2862 Olive
Highway, Suite D Oroville, CA 95966, or at such other address as each party shall give
the other in writing from time to time, and notices shall be deemed received at the time of
personal delivery or three (3) working days after being placed in the United States Mail,
postage prepaid, certified mail, return receipt requested.

Governing Law

This Contract shall be governed by the laws of the State of California. Jurisdiction and
venue of litigation arising from this Agreement shall be in the County of Alameda, State
of California.

Modification

Any modification of this Contract will be effective only if it is in writing signed by all
parties to this Contract.

Time is of the Essence

Time is of the essence in the performance of this Contract.
Termination
The following provisions shall govern termination under this Contract:

a. Either party may terminate this Contract for cause as follows:
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(1)  The party electing to terminate shall give the other party written notice of
termination at least five (5) days prior to the termination date, setting forth
very specifically the grounds for termination, the specific provisions of the
Contract that has been violated, and a full statement of the facts
surrounding the violations(s).

2) If the terminated party so elects, the parties shall meet promptly and make
good faith efforts to resolve the violation(s) in a mutually agreeable way.

3 If any such violation cannot be resolved by the parties at such meeting, or
at any mutually agreed extension(s) of such meeting, the termination shall
proceed.

4 If the violation(s) have not been resolved, the terminating party may
proceed with termination, and with retaining other person(s) or entities to
provide services, if the terminating party is the City.

b. Either party may terminate the Contract at any time without cause upon at least
sixty (60) days prior written notice to the other party. In the event of any such
termination by City, Independent Contractor shall be paid for services actually
performed through the date of termination, and Independent Contractor’s work
shall be immediately discontinued as of that date, except that City may elect, at
City’s option, to have Independent Contractor complete one or more projects or
specific activities which are then in progress, in which case Independent
Contractor shall be paid for such services until completion. If terminated by
Independent Contractor, any assignment accepted by Independent Contractor
prior to the notice of termination shall be completed if desired by City.

Equal Opportunity

Independent Contractor shall insure that its policies and practices provide equal

opportunity to all applicants and employees without regard to race, color, creed, gender,
age, religion, national origin, sexual preference, gender identity, marital status, disability,
Acquired Immune Deficiency Syndrome (AIDS), AIDS-Related Complex (ARC) and in
addition, Independent Contractor must comply with the Americans with Disabilities Act.

Compliance with Laws

Independent Contractor shall use the standard of care in its profession to comply with all
applicable federal, state, and local laws, codes, ordinances, and regulations. Independent
Contractor represents and warrants to City that it has and shall, at its sole cost and
expense, keep in effect or obtain at all times during the term of this Contract any licenses,
permits, insurance and approvals which are legally required for Independent Contractor
to practice its profession.
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Entire Agreement

This Contract constitutes the entire agreement of the parties with respect to the matters
set forth herein. Any amendments, modifications, or changes to this Agreement shall be
in writing and signed by both parties. In the event of a conflict between the terms set
forth in this Contract and the terms set forth in any exhibit to this Contract, the terms of
this Contract shall govern over the terms of any exhibit.

Ownership of Documents

All plans, studies, documents and other writings, including working notes and internal
documents, prepared by and for Independent Contractor, its officers, employees and
agents and subcontractors in the course of implementing this Agreement, shall become
the property of City upon payment to Independent Contractor for such work, and City
shall have the sole right to use such materials in its discretion without further
compensation to Independent Contractor or to any other party. Independent Contractor
shall, at Independent Contractor’s expense, provide such reports, plans, studies,
documents and other writings to City upon written request. All documents prepared by
Independent Contractor are confidential and shall be maintained to preserve their
confidential nature. Release of any such documents to third parties shall only be made
upon written consent of City.

Licenses

Independent Contractor represents and warrants that it has all licenses, permits,
qualifications, insurance and approvals of whatsoever nature which are legally required
of Independent Contractor to practice its profession. Independent Contractor represents
and warrants to City that Independent Contractor shall, at its sole cost and expense, keep
in effect or obtain at all times during the term of this Agreement, any licenses, permits,
insurance and approvals which are legally required of Independent Contractor to practice
its profession.

Waiver

Waiver of a breach or default under this Agreement shall not constitute a continuing
waiver of a subsequent breach of the same or any other provision under this Agreement.

IN WITNESS WHEREOF, the parties have executed this Contract at Piedmont, California, the
day and year first above written.

CITY OF PIEDMONT: Disability Access Consultants, LLC:

By:

By:
City Administrator Title:
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Attest:

John O. Tulloch, City Clerk

Approved as to form and legality:

Michelle Marchetta Kenyon, City Attorney
Deepa Sharma, Assistant City Attorney
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