
1

CITY OF PIEDMONT
CITY COUNCIL AGENDA REPORT

DATE: March 21, 2005

FROM: Kate Black, City Planner

SUBJECT: Second Reading of Ordinance 653 N.S. Amending Chapter
17D, Regarding Second Units

RECOMMENDATION:

By motion, approve a second and final reading of Ordinance 653 N.S., which will amend
Chapter 17D, the Second Unit Code.

BACKGROUND

On March 7, 2005, the City Council approved the first reading of a Planning Commission
recommended ordinance amending Chapter 17D, changing how the City will review and
approve certain applications for second unit permits. These changes were required by the
California Department of Housing and Community Development (HCD) as part of the
City’s conditional approval of its Housing Element of the General Plan.

Should the Council approve the second reading of the ordinance, the new second unit code
will go into effect on April 20, 2005.

ISSUES IDENTIFIED AT THE MARCH 7, 2005 MEETING:

As noted in the attached March 7th meeting minutes (Exhibit B, page 16), the Council
expressed a concern that tenants who initially qualify for the rent-restricted low and very
low income units, might be forcibly evicted if they exceed - even slightly - the income cap
at some point during their tenancy. They asked staff to evaluate whether state law would
require such an eviction.

As you can see by the attached e-mailed comments from three of the Second Unit Task
Force members (Exhibit C, page 19), this is one of several “what if” issues identified and
discussed during their creation of the draft ordinance. Staff will continue to evaluate this
issue, but currently, no known state law would require an eviction, and staff believes that
there are several options to consider that would permit a tenant to stay in a rent restricted
unit if his or her income slightly exceeded the income cap. Options include permitting a
certain income percentage increase over the term of a lease (in addition to the anticipated
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income limit increases set by HCD), and permitting exclusions for extraordinary, one-time
income spikes.

The Task Force was aware that since this ordinance was created from scratch, and not as
an adaptation of existing regulations that had already been implemented by another city,
there would need to be some “fine-tuning” of the language and procedures as the code is
implemented. They anticipated that in the months immediately following adoption,
refinements of the code would need to be made to address the “what if” questions, as well
as unforeseen issues that arise.

Staff is already looking at ways of addressing the “forced eviction” concern identified by
Council Member Wieler, and will be returning to the Council in the next few months with
a recommended solution. It is possible that other recommended modifications will be
packaged with the eviction solution, as staff begins to process applications under the new
ordinance.

Date report prepared: March 16, 2005

EXHIBITS:

Exhibit A, page 3 Proposed Chapter 17D
Exhibit B, page 16 March 7, 2005 City Council Meeting Minutes
Exhibit C, page 19 Task Force Comments on Forced Eviction
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EXHIBIT A

ORDINANCE NO. 653 N.S.

AN ORDINANCE AMENDING CHAPTER 17D OF THE MUNICIPAL CODE
REGARDING SECOND HOUSING UNITS

The City Council of the City of Piedmont hereby ordains as follows:

SECTION 1

The intent of the City Council in enacting this Ordinance is to establish the requirements
for second units in the City, consistent with California Government Code section
65852.2.

SECTION 2

Chapter 17D of the municipal code is hereby amended in its entirety as follows.

“Chapter 17D
SECOND UNITS

17D.1 Intent
17D.2 Definitions
17D.2 Second Unit Permit Required
17D.3 Permit Application and Procedures
17D.4 Development Standards
17D.5  Rent-Restricted Second Units
17D.6 Previously Approved Second Units
17D.7 Violation and Enforcement

SEC. 17D.1 INTENT

The intent of the City Council in enacting this Ordinance is to establish the
requirements for second units in the City, consistent with California Government Code
section 65852.2.  One of the purposes of this Chapter is to help achieve the goals and
policies of the adopted Housing Element of the City of Piedmont General Plan by
encouraging a mix of housing types affordable to all economic segments of the
community.   It is the intent of this Chapter to expand the availability of second units in
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the City beyond those provided by State law to be approved by ministerial review.  This
Chapter creates two separate new second unit categories that will be subject to
discretionary review.  One category provides certain variances from development
standards not available under ministerial review. The other category provides certain
exceptions from development standards not available under ministerial review to
encourage occupancy by low or very low income households at affordable rent levels.
clarify the standards of review governing appeals

SEC. 17D.2 DEFINITIONS

In this Chapter 17D, the following definitions shall apply:

(a) Affordable Rent Level means that the second unit household’s monthly cost
of rent, plus the cost of electricity, gas, water and sewer service, and
garbage collection (hereinafter “utilities”) is 30% or less than the upper
limit of the annual gross household income, divided by 12, for a specified
income category and household size as last published by the California
Department of Housing and Community Development (hereinafter
“HCD”). The City shall determine maximum affordable rent levels for
rent-restricted second units following the annual publication of the State
Income Limits by HCD. In determining rent levels, the household size for
rent-restricted second units shall be: studio, 1 person; one-bedroom, 2
persons; two-bedroom, 3 persons; and, three-bedroom, 4 persons.  The
cost of utilities for the second unit shall be included in the affordable rent
level. For rent-restricted second units where utilities are separately metered
and billed, and where the second unit household is responsible for the costs
of that household’s use of utilities, the maximum rent shall be set at 90% of
the affordable rent level.  (California Health and Safety Code Section
50053)

(b)  Director means the City’s Director of Public Works.

(c)  Gross Household Income means the total monies earned or received by all
members of a household age 18 and over, including: wages and all types of
compensation, before any payroll deductions; spousal and child support;
social security, retirement, disability, insurance, and other types of periodic
payments; unemployment compensation and other payments in-lieu of
earnings; welfare and other public assistance; interest, dividends and other
payments generated from any real or personal property; net business
income; and, any other type of payment determined to qualify as income by
the U.S. Department of Housing and Urban Development. (HUD) and as
published in HUD’s Housing Choice Voucher Program Guidebook. The
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annual gross household income is calculated by multiplying the monthly
amounts earned or received at the time of certification by 12 and adjusting
for anticipated payments and changes in amounts over the next 12 months.

(d)  Habitation means regular and exclusive use of a space or structure for
shelter or other residential purposes.

(e)  Household means those persons who collectively occupy a housing unit. A
property owner’s household shall include any child or dependent, as
defined in Section 152 of the Internal Revenue Code, of the property owner
who is under the age of 18 or who is under the age of 24 and is a full-time
student.

(f)  Household Size means the number of persons in a household.

(g)  Low Income Household means a household with an annual gross
household income of 80% or less than the Alameda County median annual
gross household income for that household size as last published by HCD.
(Section 50079.5 Health and Safety Code)

(h)  Moderate Income Household means a household with an annual gross
household income of 120% or less than the Alameda County median
annual gross household income for that household size as last published by
HCD.” (California Health and Safety Code Section 50093)”

(i)  Primary Unit means a principal, permitted single-family dwelling.

(j)  Rent means to enter into an agreement whereby the occupant(s) of the
second unit make any monetary payment or exchange of goods or services
in consideration of occupancy of the second unit.

(k)  Second Unit means an attached or detached residential dwelling unit which
provides complete and independent living facilities for one or more
persons. It includes permanent provisions for living, sleeping, eating,
cooking, bathing and sanitation on the same parcel as a primary unit.

1. Approved Second Unit means a second unit approved for
habitation by the City. It includes exempt second units,
government code second units, conditional use permit units
approved before July 1, 2003, and second units having a second
unit permit under this Chapter. It does not include temporary use
second units or unintended second units.
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2. Conditional Use Permit Second Unit means a second unit that was
approved under a conditional use permit before July 1, 2003.

3. Exempt Second Unit means a second unit established before 1930,
whose exempt status was confirmed by the City in writing before
July 1, 2003.

4. Government Code Second Unit means a second unit that was
approved in writing by the City under Ordinance Number 549
New Series, effective January 19, 1994.

5. Rent-Restricted Second Unit means a second unit that is approved
under a rent-restricted second unit permit. A rent-restricted second
unit shall only be occupied if rented to a low or very low income
household at an affordable rent level or if occupied exclusively by
an owner whose household qualifies as a low or very low income
household.  All members and guests of the owner’s household must
exclusively occupy the unit occupied by the owner.

6. Temporary Second Unit means a second unit used for habitation
under a temporary use permit under former Chapter 17D,
Ordinance No. 481A New Series, effective May 6, 1987.

7. Unintended Second Unit means a living space which meets the
definition of a second unit, but which is not being used for
habitation as an independent dwelling under the definition of
approved second unit or temporary second unit.

(l)  Second Unit Affordable Rent Certification means documentation and
certification that a second unit is being rented to a very low or low income
household at an affordable rent level or is exclusively being occupied by an
owner whose household qualifies as a very low or low income household.
Required information for documentation and certification shall include the
rent charged, the utilities included in the monthly rent, the household size of
the second unit, the names and ages of the second unit occupants, and the
gross household income of the second unit household.

(m) Very Low Income Household means a household with an annual gross
household income of 50% or less than the Alameda County median annual
gross household income for that household size as last published by HCD.
(California Health and Safety Code Section 50105)

SEC. 17D.3 SECOND UNIT PERMIT REQUIRED
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A second unit is allowed on any parcel in the City with a primary unit, subject to
the issuance of a second unit permit. No second unit permit is required for an unintended
second unit.  There may be no more than one second unit on a parcel. No subdivision of
land is authorized that would result in a second unit being located on a separate parcel,
unless each parcel meets all of the zoning requirements for the zoning district in which it
is located.

SEC. 17D.4 PERMIT APPLICATION AND PROCEDURES

17D.4.1    Second Unit Subject to Ministerial Review.

(a) Application. The An owner of an existing or proposed primary unit may
apply for a second unit permit.  The owner shall submit the by submitting
an application to the Director on a form provided by the City. The
application form shall specify the required information.

(b) Application Fee. A fee in the amount established by City Council
resolution shall accompany the application.

(c) Decision. The Director shall consider the application ministerially, without
discretionary review, public notice, or a hearing.  The Director shall
approve the application only if he or she determines that the application
meets all of the development standards in Section 17D.5. The Director
shall deny the application if he or she determines that it does not meet all
of the such standards. The Director’s decision shall be in writing and shall
state the reasons for approval or denial.

The Director shall consider the application ministerially, without
discretionary review, public notice or a hearing.

(d) Appeal. A person may appeal the decision of the Director, in conformance
with Section 17.25, Appeals, except that (1) notice of the appeal shall not
be given except to the appellant (if not the owner) and to the owner and
(2) the grounds for appeal are limited to whether or not the application
meets the development standards in Section 17D.5.

17D.4.2    Second Unit Subject to Discretionary Review: Variances.

(a) General.  For any second unit, the Planning Commission may approve an
application for variance(s) from the development standards regulating
floor area ratio, lot coverage, setbacks, and parking space dimensions as
set forth in Section 17D.5.
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(b).  Application.  The owner shall submit a written application for each
variance to the Director as provided in Section 17.21.3.

(c)  Application Fee.  An initial filing fee, as provided in Section 17.21.4, shall
accompany each application for a variance.

(d) Hearing and Decision.  The Planning Commission shall hold a public
hearing on the application, as provided in Section 17.21.5.  The
Commission shall approve or deny the application as provided in Sections
17.21.6 and 17.21.7.

(e) Appeal.  A person may appeal the decision of the Planning Commission in
conformance with Section 17.25.

17D.4.3    Second Unit Subject to Discretionary Review: Rent-Restricted Second
Units.

(a) General.  The Planning Commission may grant exceptions to the
development standards regulating unit size and off-street parking, as set
forth in Sections 17D.5 and 17D.6, if the owner agrees to occupy or rent
the second unit as a rent-restricted second unit.

(b) Application. An owner may apply for a rent-restricted second unit permit by
submitting an application to the Director on a form provided by the City.
The application form shall specify the required information.

(c) Application Fee. A fee in the amount established by City Council resolution
shall accompany the application.

(d) Hearing.  The Planning Commission shall hold a public hearing on the
application, as provided in Sections 17.27 17.28.

(e) Decision.  The Planning Commission shall approve or deny the application
in accordance with the provisions of Section 17D.6.  The Planning
Commission shall make its determination on the individual merit of each
application without following or establishing precedent.  The primary basis
for approving or denying the application shall be the general good of the
City.  The Planning Commission shall not approve an application unless it
makes specific findings of fact as provided in Section17D.6.

(f) Appeal.  A person may appeal the decision of the Planning Commission in
conformance with Section 17.25.
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SEC. 17D.5 DEVELOPMENT STANDARDS

A Second Unit shall comply with all of the following development standards.

(a) Size.  The Second Unit shall not exceed 700 square feet.

(b) Floor area ratio.  The total floor area of habitable structures on the lot shall
comply with the floor area ratio requirements of Chapter 17 for the zone
in which it is located.

(c) Lot coverage.  The lot on which the second unit is located must comply
with the lot coverage requirements of Chapter 17 for the zone in which it
is located.

(d) Setback.  For new construction, the dimensions of the front, side and rear
yards of the lot must conform to the setback requirements of Chapter 17
for the zone in which it is located.

(e) Off-street parking.  The lot on which the second unit is located must
conform to the parking requirements of Section 17.16.

(f) Residential Design Review Guidelines.  The design of the proposed Second
Unit and its required parking shall meet the design criteria in the City’s
Residential Design Review Guidelines and related policies approved by the
City Council.  The architectural style, architectural elements, exterior
materials, and color of the second unit shall be consistent with that of the
primary unit.  As provided in Section 17.20.4(a), a second unit application
that proposes only interior remodeling of an existing building and does not
propose to change the exterior form of the building shall be exempt from
the design review requirement.

(g) Owner occupancy.  With the exception of Exempt Units, the owner of a
Second Unit must occupy either the Primary Unit or the Second Unit, if
both units are used for habitation. The owner must have submitted a
signed Declaration of Restrictions, to be recorded before or concurrently
with and as a condition of issuance of the Second Unit Permit, reflecting
this restriction. The City shall provide the form of the Declaration of
Restrictions.

(h) Existing Second Units not previously approved.  An existing second unit
that is not an exempt second unit and is not previously approved must also
meet these requirements when the owner applies for the second unit permit:
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(1) Zoning. The second unit must obtain a Second Unit Permit.
 

(2) Building.  The second unit must have been constructed with
building permits in conformance with the requirements of Chapter
5 of the Piedmont Building Code in effect at the time of
construction. If the owner is not able to provide proof of building
permits, the Building Official shall make a thorough inspection of
the unit to determine compliance with the current Building Code,
and with any other building requirements determined by the
Piedmont Building Official to be related to the safety of occupants.

 SEC. 17D.6 RENT-RESTRICTED SECOND UNITS

At its discretion, the Planning Commission may grant exceptions to the second unit
development standards regulating second unit size and parking if the owner agrees to
occupy or rent the second unit as a rent-restricted second unit and if the Planning
Commission makes specific findings of fact as set forth in this Section.

(a) Exceptions to Unit Size.

1. If the lot size is less than the established minimum lot size of the
applicable zoning district, the Planning Commission may grant a
second unit size exception only if the second unit is wholly located
within an existing building and without an expansion of the existing
building envelope as follows:

a. The Planning Commission may grant a second unit size
increase to a maximum of 850 square feet if the second unit
is to be a rent-restricted second unit for low income
households.

b.  The Planning Commission may grant a second unit size
increase to a maximum of 1,000 square feet if the second
unit is to be a rent-restricted second unit for very low
income households.

2. If the lot size equals or exceeds the established minimum lot size of
the applicable zoning district, the Planning Commission may
approve new construction for all or part of the second unit as an
expansion of the existing building envelope or as a detached
structure as follows:
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a. The Planning Commission may grant a second unit size
increase to a maximum of 850 square feet if the second unit
is to be a rent-restricted second unit for low income
households.

b. The Planning Commission may grant a second unit size
increase to a maximum of 1,000 square feet if the second
unit is to be a rent-restricted second unit for very low
income households.

3. The Planning Commission may grant an exception to the unit size
standard only if the exception complies with the Design Review
Criteria and Standards of Section 17.20.9 and if the Planning
Commission makes the following findings:

a. The unit size exception will not create a significant adverse
impact on any adjacent property, the surrounding
neighborhood, or the general public good.

b. The lot and the arrangement of existing and proposed
physical improvements on the lot can accommodate the unit
size exception without adversely affecting the views, privacy,
or access to light and air of neighboring properties.

(b) Exceptions to Parking.

1. The parking for the primary unit and second unit shall comply with
the provisions of Section 17.16, except that the Planning
Commission may grant exceptions to the parking requirements only
for the second unit as follows:

a. The Planning Commission may reduce the parking
requirement to one parking space per second unit,
regardless of the number of bedrooms contained in the
second unit, if the second unit is to be a rent-restricted
second unit for a low income household.  The parking space
may be a compact space, as defined in Section 17.16.6 as a
space seven and one-half (7-1/2) by sixteen feet (16’) in size.

b. The Planning Commission may grant a parking exception to
the second unit to permit off-street, uncovered parking,
motor-courts, tandem spaces (only relating to the second
unit), compact spaces as defined in Section 17.16.6, and on-
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street parking if the second unit is to be a rent-restricted
second unit for a very low income household. Uncovered
parking spaces shall be screened from public view.

2. The Planning Commission may grant an exception to the parking
requirements only if the exception complies with the Design Review
Criteria and Standards of Section 17.20.9 and if it makes all of the
following findings:

a. The parking exception will not be detrimental to the health,
safety or general welfare of persons residing in the
neighborhood and will not negatively impact traffic safety or
emergency vehicle access to residences or create hazards by
obstructing views to or from adjoining sidewalks and
streets.

b. The parking exception will not adversely affect the character
of the surrounding neighborhood.

c. There is sufficient street parking available to accommodate
the parking exception or the second unit is located within 1/3
mile of a public transit stop.

(c) Separate Dwelling Unit. A rent-restricted second unit shall be in a building
or portion of a building designed for, or occupied exclusively by, persons
living as one (1) household.  Access to the rent-restricted second unit shall
be from the exterior of the building. There shall be no direct access between
the primary unit and the rent-restricted second unit and such interior
access restriction shall be permanently constructed.

(d) Declaration of Rent Restrictions. The owner shall submit a signed
Declaration of Rent Restrictions, to be recorded before or concurrently
with, and as a condition of, issuance of the rent-restricted second unit
permit, reflecting the rent restriction.  The City shall provide the form of
such Declaration.

(e) Affordable Rent Certification. An owner who has executed a Declaration
shall submit to the City a Second Unit Affordable Rent Certification on an
annual basis, effective each December 31 and as part of the annual City
business license application and renewal, and upon any change in
occupancy of the second unit, specifying whether or not the second unit is
being occupied, the rent charged, the utilities included in the cost of rent, the
household size of the second unit, the names and ages of the second unit
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occupants, the gross household income of the second unit household, and
other information as determined appropriate by the City.  The City shall
provide the form of the Certification to be signed under penalty of perjury
by both the owner and the tenant, if any.

(f)  Termination of Rent-Restricted Second Unit Permit. At its discretion, the
Planning Commission may grant an owner’s request to terminate a rent-
restricted second unit permit.  The Planning Commission shall consider the
length of time such permit has been in force, the conditions of approval, the
exceptions granted for the permit, and the impact on the City’s affordable
housing supply. In no case shall such permit be terminated prior to 10
years from the date of Planning Commission approval under this section.
As a condition of termination, the Planning Commission shall require the
owner to make modifications to the property to comply with current
Building Code requirements and to comply with the Planning Code
requirements in effect at the time the exception(s) was granted or obtain a
variance from such requirements.

(g) Tax Abatement.  As an incentive to an owner to apply for a rent-restricted
second unit permit, the City shall provide the owner a tax abatement for the
first year of the City’s rental tax, as it applies to such second unit, as a
direct financial contribution as set forth in Government Code Sections
7060.1 and 65916.

SEC. 17D.7 PREVIOUSLY APPROVED SECOND UNITS

(a) Previously Approved Second Units. The City has approved second units
under prior versions of this Chapter 17D. They include:

1. Approved second units, such as: exempt second units, government
code second units, and conditional use permit units approved
before July 1, 2003; and

2. Temporary use second units.

(b) Non-conforming Second Units. If an approved second unit was legally
created but does not meet all of the current development standards set
forth in Section 17D.5, it is a legal, non-conforming second unit. Normal
repairs and maintenance shall be permitted, provided that the repairs and
maintenance do not constitute a change in design or materials. No such
legal non-conforming second unit may be altered, partially demolished or
reconstructed, and no non-conforming second unit that is destroyed (more
than 70% of the building replacement value) may be rebuilt, without
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obtaining a second unit permit under Section 17D.3, including compliance
with the development standards in Section 17D.5.  Non-conforming
second units that are destroyed shall conform to the requirements of
Section 17.32.5.

SEC. 17D.8 VIOLATION AND ENFORCEMENT

(a) Violation. An illegal second unit is a second unit which is not an
approved second unit or is in violation of the Declaration of Deed
Restrictions or the Declaration of Rent Restrictions. The Director is
authorized to pursue any remedies provided by law against the owner of
an illegal second unit or a second unit not maintained in conformance with
this Chapter, including:

1. General. Those remedies set forth in Chapter 1, Article II,
Penalties;

2. Nuisance, as defined in Section 6.2.3(a);

3. Costs. In any civil enforcement action, administrative or judicial,
the City         is entitled to recover its attorneys’ fees and costs
from an owner who is determined to have an illegal second unit;

4. Notice of Violation, as provided in subsection (b) below;

5.  Revocation of the Second Unit Permit, as provided pursuant to
Section 17.30.3;

6. Citations issued pursuant to the Administrative Citation Procedure
authorized by California Government Code, Section 53069.4;

7. Deed Restriction/Contract.  Any liquidated damages or stipulated
penalties authorized under any deed restriction or contract executed
by the owner as a condition of the issuance of the second unit
permit.

(b) Notice of Violation. The City may record a Notice of Violation against any
property having an illegal second unit.

1. Notice of Intent. Before recording a Notice of Violation, the
Director City Planner shall mail by certified mail to the then-
current owner of the property a Notice of Intent to Record a
Notice of Violation. The Notice of Intent shall: (a) identify the real
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property; (b) name the owners of record; (c) describe the
information indicating that a violation exists; (d) explain why the
second unit is illegal not illegal under this Chapter; (e) order that
the violation be corrected within 45 days of the date of the Notice;
(f) state that if compliance does not occur within 45 days of the
date of such notice and if the Director has not rescinded or revoked
such notice, he or she will cause the order, a Notice of Violation to
will be recorded; (g) specify a time, date and place for a hearing
within 15 days from the date of mailing, before or at which hearing
the owner may present evidence as to why the Notice of Violation
should not be recorded; and (h) state that a penalty, as established
by the City Council from time to time, shall accrue against the real
property from 45 days after the date of the Notice of Intent until the
date the violation is fully corrected.

2. Correction. If the owner corrects the violation within 45 days from
the date of the Notice of Intent, no further action shall be taken.

3. Hearing and Determination. The owner may submit evidence at or
before the hearing set by the Director. If the Director determines,
based on the evidence, that there is no violation, he or she shall mail
a clearance letter to the owner.

4. Recordation. If the owner fails to object by the date of the hearing,
or if the Director determines, based on evidence presented at or
within 15 days following the hearing, that a violation does exist, the
Director shall file record the Notice of Violation with the County
Recorder of Alameda County. The County Recorder shall index the
names of the owners in the general index. The Notice of Violation,
when recorded, is considered constructive notice of the violation.

5. Approvals Withheld. The City shall not grant any permit or
approval for a property against which a Notice of Violation is
recorded, except a permit or approval necessary to correct a
violation.

6. Release of the Notice of Violation. After the violation is corrected,
an owner may request that the Notice of Violation be released. The
owner shall file an application with the Director, accompanied by a
fee in an amount established by City Council resolution. Upon
verification by a the Building Official that the violation has been
corrected, the Director shall file a Release of the Notice of Violation
with the County Recorder.”
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SECTION 3

This ordinance shall be posted at City Hall after its second reading by the City Council
for at least thirty (30) days and shall become effective thirty (30) days after the second
reading.

- END -
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EXHIBIT B

PIEDMONT CITY COUNCIL

Regular Meeting Minutes for Monday, March 7, 2005

A Regular Session of the Piedmont City Council was held March 7, 2005, in the City Hall Council
Chambers at 120 Vista Avenue.  In accordance with Government Code Section 54943.2(a) the agenda for
this meeting was posted for public inspection on March 3, 2005.

CALL TO ORDER Following a 7:00 p.m. Closed Session regarding salary and benefit
matters held pursuant to Government Code Section 54957.6, Mayor
Bruck called the meeting to order at 7:30 p.m. with the Pledge of
Allegiance.

ROLL CALL Present:  Mayor Michael Bruck, Vice Mayor Nancy McEnroe and
Councilmembers Abe Friedman and Jeff Wieler

Absent:  Councilmember Dean Barbieri

Staff:  City Administrator Geoff Grote, City Attorney George Peyton,
Fire Chief John Speakman, Public Works Director Larry Rosenberg,
City Planner Kate Black, City Clerk Ann Swift and Recording
Secretary Chris Harbert

REGULAR CALENDAR The Council considered the following items of regular business:

Ordinance The City Planner recommended first reading approval of a proposed
ordinance revising Chapter 17D of the City Code to keep the City in
compliance with AB1866 regarding the ministerial review process for
second housing units and adding the mechanisms needed for the City
to meet its low and very low income housing unit obligation under the
Housing Element.  By state law, Piedmont is required to provide the
opportunity for 35 new market rate housing units, 4 low income units
and 6 very low income units.  The City Planner reviewed the City’s
limited capability of developing low and very low income housing and
noted that second units help the City fulfill this obligation.  The
proposed revisions have been proposed by the City’s 6-member Second
Unit Task Force and the Piedmont Planning Commission and are
conservative provisions that comply with state law, meet the City’s
obligations under the Housing Element and provide the City with the
greatest possible amount of discretion and public notice in the review
of second units.  The proposed ordinance has been reviewed by the
California Department of Housing and Community Development
which has indicated that if the City adopts it, the City will have met
its Housing Element program objective of rewriting the second unit
ordinance to provide affordable second units.  The City Planner
introduced the members of the Task Force as well as Project
Consultants Jeffrey Baird and Christine Calagna of Baird & Driskell
Community Planning.

Public testimony was received from:
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Clark Thiel, a Task Force member, urged Council approval of the
proposed ordinance.  He submitted a letter from Nick Levinson,
another Task Force member, also urging approval of the ordinance.

Lianne Campodonico, Piedmont League of Women Voters
representative, read a letter from the League president requesting
Council adoption of the proposed ordinance.

Ellen Greenberg and Allyson Watts also supported ordinance adoption.

Garrett Keating supported ordinance adoption and requested the
Council to examine whether Piedmont residents who own property in
Oakland could rent their Oakland property to low income tenants and
have such rental arrangements applied toward helping satisfy
Piedmont’s low income housing obligation.

The Council, with the exception of Councilmember Wieler, supported
ordinance adoption, agreeing that the proposed revisions represented a
good solution for complying with state housing mandates and
fulfilling the City’s obligation to provide low income housing while
retaining a measure of local control and discretion over second units.
Councilmember Wieler objected to the state’s housing mandates,
believing that they will worsen rather than improve the housing
situation for low income people.  In addition, he felt that provisions
regarding rent-restricted units may impose unreasonable hardships on
owners of second units in determining the qualifications of low income
tenants and forcing evictions in instances where there are slight
increases in income levels during the course of a rental period.  The
Council requested staff to examine whether state law requires forced
evictions if a tenant’s income slightly increases above the level which
originally qualified said tenant for a rent-restricted unit and whether
subsequent language changes to the ordinance are necessary to clarify
this issue.

The Council thanked the members of the Task Force for their
outstanding effort.

Resolution 13-05
RESOLVED, that the City Council approves the first reading of
Ordinance 653 amending Chapter 17D of the City Code, as proposed
by the City’s Second Unit Task Force and as amended by the City’s
Planning Commission, finding that:

• Assembly Bill 1866 amended Government Code Section
65852.2 which requires local governments to use a ministerial
process for approving second units, without neighborhood
notice and public hearing.  With the proposed revision to
Chapter 17D, the City will still be in compliance with
Government Code Section 65852.2;

 
• The adoption of the revisions to Chapter 17D implements

General Plan Housing Element Program 3.2 requiring a second
unit feasibility study, ordinance revision and incentives
package;

 
• The City finds this code amendment to be exempt from the

provisions of the California Environmental Quality Act,
pursuant to Section 21080,17 of the Public Resources Code,
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which exempts the adoption of an ordinance to implement the
provisions of Section 65852.2 of the Government Code; and
pursuant to Section 15282(i) which states in part: “Other
Statutory Exemptions . . . the adoption of an ordinance
regarding second units in a single-family or multi-family
residential zone by a city or county to implement the
provisions of Section 65852.1 and 65852.2 of the Government
Code as set forth in Section 2108017 of the Public Resources
Code;” and

RESOLVED FURTHER, that the City Council directs staff to explore
whether state law requires forced evictions if a tenant’s income
increases above the level which originally qualified said tenant for a
rent-restricted unit and whether subsequent language changes to the
ordinance are necessary to clarify this issue.
Moved by Friedman, Seconded by McEnroe
Ayes: Bruck, Friedman, McEnroe
Noes: Wieler
Absent: Barbieri
(0705)


